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AHHOTALUA
[Tpu nepeBojie TEKCUYECKUX SIMHUIL C OHOTO S3bIKa Ha JPYTOW MCIIOIB3yeTCsl HECKOIBKO CIIOCO00B,
B TOM uHcle (DyHKIMOHAJIBHBIA IEPEBOJ, NPU KOTOPOM A3BIKOBAs EAMHHUIA HCXOAHOTO SI3bIKa
NIEPEJACTCsl TAaKOW K€ €IUHUIIEH NEpEeBOMASIIETO S3bIKA, KOTOPAas BBI3BIBAET CXOKYI PEAKLHIO Y
3apyOeKHOTO YHTATEIIS.
Takoii crioco0 nepeBoja XapakTepeH, HapsAay ¢ ONMUCATEIbHBIM, Ui IPOPEeCCHOHATBHBIX JIEKceM. B
JAHHOM cTaTbe peuyb MOHAET O [JBYX YCTOMUYMBBIX BBIPAKEHMSX, IIUPOKO YNOTPEOMMBIX B
IOPUINYECKOM acTleKTe aHIIMKUCKOTO s13bIKa, good faith u due diligence. JlanHbIe MOHATHS TOSABUIINCH
B AQHNIMKCKOM SI3bIKE€ HECKOJIBKO CTOJIETMHM Haszan, a B 20 BEke CTalu aKTMBHO HCIIOJIb30BaThCs B
IOPUINYECKOM pa3ziesie S3bIKa, YTO MIPUBEIO K HEOOXOIUMOCTH UX YETKOTO TOJIKOBAHHUS HE TOJIBKO IS
IOPHCTOB, HO U JIJIs1 5KOHOMHUCTOB, OU3HECMEHOB, MOJIUTUKOB.
Due diligence nosiBunock B 13-14 Bekax u ctayio 0003Ha4aTh 00S3aHHOCTD MPOSBIATh BHUMAHUE U
Ha/JIeKAIy1o 3a00Ty CO CTOPOHBI JIMIa B COOTBETCTBYIOIUX 00cTOsATENbCTBAX. HO TONMBKO B 3aKkoHe
o nmennbix Oymarax 1933 r. (CIIIA) 6bu10 1aHo coBpeMeHHoe nmonnManue koHrenmnuu due diligence.
CornacHO NOJOKEHUSM 3aKoHa, MPOJAABLbl LIEHHBIX Oymar oOsi3aHbl IPEAOCTAaBIATh MHBECTOPAM
JO0CTAaTOYHO HH(pOpMALMU Uil MPHHATUS OOOCHOBAaHHOTO peIICHUs mepea Mokynkoi. C 3Toro
MOMEHTa CJIOBOCOYETAHUE CTAJI0 MCIIOJIB30BaThCS B MHBIX cepax, B YACTHOCTH, B CIUSHHUIX U
MONJIOIIEHHUSX.
B pycckoM sA3bIke MOXKHO BCTPETUTH MOHATUE «COOITIOIEHUE TOKHOM OCMOTPUTEIBHOCTIY - 00 3TOM
roBopures B I paxxnanckoM Konexce Poccuiickoit @enepanyn. Bo MHOTMX poCCHICKUX FOPUINYECKUX
KOMIaHUAX TPEJOCTaBIseTcs ychnyra «apto mawmmkeHc» (Due Diligence), o0bem KoTOpoit
peryinupyeTcsi TOJbKO KJIMEHTOM, IMPUYEM BCTPEYaeTCsl KaK HalvMcaHhe aHIIMUCKUMHU OyKBaMH B
PYCCKOM TEKCT€, TaK U TPAHCIUTEPALIUCH.
Good faith n3BecTHO yske OBIJIO THICSUENETHS, HO H3HAYAIBHO BBIPAKEHUE YHOTPEOISIIOCH OOIbIIIE B
Y3KOM PEIMTHO3HOM WM CEMEMHO-NIPaBOBOM KOHTEKcTax. Ho IMOCTEneHHO 3TO MOHSTHE CTallo
NPOHUKATh B TPa)XXITAaHCKOE IpaBo, IIEe IOIPa3yMeBajOCh, YTO JOTOBOPHI, 3aKIIOYEHHBIC Ha
OCHOBAaHMM NPUHIMNA J0OPOCOBECTHOCTH, 3aKIIOYAIUCh C YBAXKEHHEM K CBOOOAHOMY
OCYILIECTBIICHUIO BOJIM U 0€3 MPUHYKACHUS HIIM OOMaHa.
B Hacrosiiiee Bpemsi, COIIaCHO NMPUHLMITY JOOPOCOBECTHOCTH, KaKAas CTOPOHA JOroBopa 00s3aHa
YECTHO U CIPABEJINBO OTHOCUTHCS K APYTol CTOPOHE, BO3IEP>KUBASICH OT MOJIHOTO MCIOJIb30BAHUS
MOJIOKEHHST Jpyrod crtopoHbl. [lpm oOCyXIeHuH YCIOBHW KOHTpPaKTa CTOPOHBI OOS3aHBI
2


mailto:olga_b2000@mail.ru
mailto:olga_b2000@mail.ru

MPEIOCTABIATH BCIO MHPOPMAIMIO, HEOOXOJUMYIO IS TOTO, YTOOBI Apyrasi CTOpOHA MMeJa MOJTHOe
nmoHMMaHue ycinoBui. Hepasmiamenue cooTBETCTBYIOMEH MHPOPMAIIMA MOXET TOBJIEYb 32 COO0O0M
IOPUINYECKYIO OTBETCTBEHHOCTH 32 KOMIICHCAIIMIO JAPYTOil CTOpOHE JH000r0 yiepda, KOTOpblii oHa
MOHECIa, T0JIarasch Ha MpeACTaBICHHYI0 HH(POPMALIHIO.

OnHako y KOHLENINH J0OPOCOBECTHOCTH €CTh PsIJl CBSI3aHHBIX OIpaHHUYEHHN U TpyaHOCcTel. OqHa u3
OCHOBHBIX MPOOJIEM 3aKII0YAETCs B TOM, YTO Ha IMIPAKTHKE OBIBAET CJI0KHO ONPEAETUTh U IPUMEHUTh
3Ty KOHLEMNIHMI0. DTO OCOOEHHO aKTyaJbHO B CHTYalUsX, CBA3AHHBIX CO CIOXHBIMH WU
TpaHCHALIMOHAJbHBIMU ~ OIEpalMsIMKM, KOTJla OJHOBPEMEHHO MOTYT JEWCTBOBaTb MHOKECTBO
IIPABOBBIX CUCTEM M KYJIBTYPHBIX HOPM.

B poccuiickom npaBe mpuHIMI 100pocoBecTHOCTH noiyumi 3akperuienne B 'K (ct. 10, 307, 431,
432, 434 u np.) B cyaeOHbIX pemeHusx. Cyl UMeeT IpaBoO MPUMEHUTH JaHHBIA MPUHIINI, €CIIH, B
YaCTHOCTH, HEOOXOAMMO MPETOCTaBUTh 3aLTUTY JOOPOCOBECTHOM CTOPOHE WIIM BOCIIOIHUTH MPOOEI
B JIOTOBOPHBIX OTHOLIEHHUSX.

Takum oOpa3zom, MbI HAONIIOJAEM MPOIECC MPOHUKHOBEHUS TOHATHH OJHOM MPAaBOBOM CHCTEMBI B
ApPYTYI0, a JJIsl 3TOrO IOPHCTaM, a Takke OM3HECMEHaM HEOOXOOUMO BEPHO MOHMMATh KOHIICTIIIUIO
JAHHOTO TePMUHA, YTOOBI TOYHEE U KOPPEKTHEE MCIOIB30BaTh €ro B paborTe.

KuroueBble cioBa: good faith, due diligence, 106pocoBecTHOCTB, JOKHAS OCMOTPUTENBHOCTD, I'K.

Abstract

While translating lexical units from one language into another, several methods are used, including
functional translation, in which a linguistic unit of the source language is conveyed by an equivalent
unit in the target language that elicits a similar reaction from a foreign reader. This method of
translation, alongside with descriptive translation, is a characteristic of professional terminology. In
this article, we will discuss two common phrases widely used in the legal aspect of the English
language: good faith and due diligence. These concepts emerged in the English language several
centuries ago but became actively used in the legal domain of the language in the 20th century, leading
to the need for their precise interpretation not only for lawyers but also for economists, businessmen,
and politicians.

The term "due diligence" originated in the 13th—14th centuries and came to denote the obligation to
exercise attention and proper care on the part of an individual under certain circumstances. However,
it was only in the Securities Act of 1933 (USA) that the modern understanding of the concept of due
diligence was established. According to the provisions of the law, sellers of securities must provide
investors with sufficient information to make an informed decision before purchase. From then on,
the phrase began to be used in other areas, particularly in mergers and acquisitions. In Russian, the
term "observance of due diligence" can be found, as mentioned in the Civil Code of the Russian
Federation. Many Russian law firms offer a service called "npro qumumxenc” (Due Diligence), the
scope of which is determined solely by the client; both the original English spelling within Russian
text and its transliteration are commonly encountered.

"Good faith" has been known for millennia, but initially, the expression was primarily used in narrow
religious or family-law contexts. Over time, however, the concept began to permeate civil law, where
it implied that contracts were concluded on the principle of good faith and were entered into force
with respect to the free exercise of will and without coercion or deception. Today, according to the
principle of good faith, each party to a contract is obligated to deal honestly and fairly with the other
party, refraining from taking full advantage of the other's position. When discussing contractual terms,
parties must disclose all necessary information so that the other party fully understands the conditions.
Failure to disclose relevant information may result in legal liability for compensating any losses
incurred by the other party who relied on the provided information. Nevertheless, the concept of good
faith comes with a set of associated limitations and challenges. One major issue is that in practice it
can be difficult to define and apply this concept. This is especially true in situations involving complex
or transnational operations, where multiple legal systems and cultural norms might simultaneously be
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used. In Russian law, the principle of good faith can be found in the Civil Code (Articles 10, 307, 431,
432, 434, etc.) and in judicial decisions. The court has the right to apply this principle if, for example,
it is necessary to protect the honest party or fill gaps in contractual relationships.

Thus, we face the process of transferring concepts from one legal system to another, and for this,
lawyers, as well as businessmen, need to accurately understand these concepts in order to use them
more precisely and correctly in their work.

Keywords: good faith, due diligence, Civil Code.

[Ipu mepeBome npodeccHoHaTbHBIX TEPMHHOB Ha JIPYTOW SI3bIK HCIIOJIB3YIOTCS pa3HbIC
METO/Ibl — OT JJOCJIOBHOTO MEPEeBOAa 0 TPAHCKPUIIIMU U TPAHCITUTEPALIUH.

B nannoii cratbe OymyT moapoOHO HcciIe0BaHbl 0COOCHHOCTH MEpeBo/a ABYX JiekceM — due
diligence n good faith, koTopbie Bce 4alie BCTpe4aroTCs B PyCCKOM IOPUINYECKOM CIIOBape, MHOT/A C
MCTOJIb30BaHNEM (PYHKIIHOHAIBHOTO MEPEBO/Ia, MHOTAA - MMEHHO aHIIMHCKUX CIIOB 0e3 mepeBoja B
PYCCKOM TEKCTE.

[Topoii mis Hambosiee TOYHOTO MepeBoJa HEOOXOAMMO TMOHSATH 3TUMOJOIHIO CJIOBA, €ro
HCTOPUYECKOE pa3BUTHE.

Haunem ¢ xoncrpykiuu due diligence. CiioBo «duey» MpOUCXOTUT OT cTapopaHIry3CKOro
devoir (13-14 BB.), a OHO, B CBOIO Oouepeb, OT JaTuHCKoro debere. [lepeBoa — «TOMKEH, «00I3aH.
WHTepecHbIM MpencTaBiseTcs TOT (akT, YTO OAHOKOPEHHBIM ClIOBOM siBisieTcst Deus, T.e. bor.

B 14 B. BO dpaHITy3cKOM s3bIKE TIOSIBIISIETCS clIOBO «diligencey, mpoucxozsiiee OT JaTUHHCKOTO
«diligentia» - ocropoxHOCTb, BHUMaHUe. C 17 B. OHO BXOAUT B IOPUANYECKYIO JICKCUKY B 3HAYEHUH
«BHUMaHHE U HaJJIexalas 3a00Ta Co CTOPOHBI JIMIA B COOTBETCTBYIOLIUX 00CTOATEILCTBAXY.

HexoTopbie aBTOpHI BEICKa3bIBAIOT MHEHHUE, UTO 3a4aTKU MoHMMaHus koHuenuu due diligence
BO3HUKIIM em€ BO BpeMeHa pHUMCKoro mpasa. l[lpuHimn caveat emptor («IycTh MOKYTaTeNlb
OCTEperaeTcs) NoApa3yMeBaeT, YTo MOKyIaTelb CaM HECET PUCKU HEJOCTATKOB CBOCH MOKYIIKU MPH
COBEpIICHUM CHEJIOK KYyIUIU-IPOAAXKHU, T.€. MMEHHO OH JOJDKEH OBbITh OCMOTPHUTEIBHBIM TMpU
COBEpLICHMM  cHenku. Bnoane — BosmoxHO, uro  mpuHuun  diligentia («3a00TIUBOCTS,
BHHMATEJIbHOCTDY) TIOJIOXKHUII Ha4a0 COBPEMEHHOMY MPUHITUITY [5, c. 42].

Jlpyrue aBTOpbI BBICKA3bIBAIOT MPEATNONIOKEHNE, YTO U3HAYAIbHOE MCIOJIb30BaHUE JAaHHOTO
MOHATUS MOXHO OTHeCTH K Hayany XVII B. Tak, B Tpyaax IOpHCTOB 3TOTO BPEMEHU YIIOMUHAJIACh
00513aHHOCTH CYBEPEHOB 10 MPEAOTBPALICHUIO TPUUUHEHHS Bpea HHOCTPAHHBIM TpakIaHaM.

Ho nonasmnsironiee OONBIIMHCTBO aBTOPOB, M3yYaBIIUX HcTopuio ctaHoBieHus due diligence,
CUUTAIOT, 4TO 3aKoH o IeHHbIX Oymarax 1933 r. (CILA) 3am0uin OCHOBBI TTOX0a K COBPEMEHHOMY
nonuManuto koHreniuu due diligence. Crarbs 11b3 roBopuT, 4TO MPOAABIIBI IIECHHBIX OyMar 00si3aHbI
MPEIOCTABNIATH MMOKYMATEISIM-UHBECTOpaM HH(POPMAIIHIO JJIsl IPUHATHS 000CHOBAHHOTO PEIICHUS
JI0 OCYIIECTBIICHUS CHEITKH. B 3TOM citydae TepMHH O3Hadall "HEOOXOIUMYIO OCTOPOXKHOCTH' WIIH
"pasymHyI0 3a00TIUBOCTE". C TeX Mop BBIpAKEHHE PACIPOCTPAHMUIIOCH Ha Jpyrue cdepsl mpasa u
MOJTYYHJIO CaMO€ HIMPOKOE MPUMEHEHHE B CIIUSAHUSIX U MOMIOMIEHUIX. OUPMBbI CMOIIIH 00€301acUTh
ce0si OT MOIIICHHUYECTBA, a TAK)XXe MPEJOTBPATHUTh BOZMOXHOE HETOBOJIILCTBO aKIIMOHEPOB, KOTOPHIE
MOTJIM TIOHECTH YOBITKM U3-32 HEBHMMAHHUS TOI-MEHEIDKEPOB K OIEHKE J00pPOCOBECTHOCTH
naptHepos [11].

B 1977 1. 6b110 nmoanucano CornameHre MBeHapckux 0aHKOB O AobkHOM npoBepke (The
Swiss Bank's Due Diligence Agreement). Cuntaercs, IMEHHO OHO COJICPXKUT MMPUMEHSIEMBIE CETOTHS
craugapthl due diligence nmpu mpoBepke KIMEHTOB |5, ¢. 44].

JlaHHBIN TOKYMEHT MPENbsABISET K OaHKaM YeTKHe TpeOOBaHUS IIPHU OpPTaHU3AIMHA PAOOTHI C
KJIMEHTaMHU, @ UMEHHO: MPOBEpPKa JIMYHOCTU MApPTHEPOB; OTKAa3 OT AKTHUBHOIO Y4acTHs B OTTOKE
KaluTasna; HEOKa3aHHWEe NIOMOIIHN B CiIy4ae YKJIOHEHHUs OT yIUIaThl HAJIo0ros [9].

B Ousnece nomxHash OCMOTPHUTENBLHOCTH MPEICTaBISET COOOW MpoIlecC MPOBEPKU BCEX
acIIeKTOB CJIEJIKH Tepes ee 3aBepuieHreM. Korna koMaHus paccMaTpruBaeT BOZMOXKHOCTD BBIITYCKa
nepBUYHOTO MMyonuyHoro pasmenieHus akuuid (IPO), moTeHIManbHBIE WHBECTOPHI POBOAST
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MPOBEPKY KOMITAHUH-IMUTEHTA. DTOT TEPMUH TaKXKe MIPUMEHSETCS B MPOIIECCe HaliMa COTPYIHUKOB
TSl IOATBEPKACHUS ONbITa Kauauaara [4, c. 51; 10].

Hecmorpss Ha TO, 4TO B pPOCCHMCKOM 3aKOHOAATEIBCTBE OTCYTCTBYET IOHATHE J[IbrO
JlnupKeHe, CylecTBYeT MOHSATHE «COOII0IeHNe JOKHON OCMOTPUTENIBHOCTHY. Tak, HalpuMep, B
ct. 401 u 451 T'K P® roBoputrcsi 0 «IOMHKHOM OCMOTPUTENBHOCTH», O «3a00TIMBOCTH U
OCMOTPHUTEITLHOCTIY, a B [Iuceme denepansuoit Hamorosoit Coyx6s1 PO ot 11.02.2010 N 3-7-07/84
"O paccMoTpeHuH oOpalieHus" MpeanpuHsITa MONbITKa 0053aTh HAJOTOIUIATEIBIIMKOB BBIOMPATH
KOHTPAareHTOB C <«JIOJDKHOW OCMOTPUTENBHOCTHIO» BO H30€XKaHHWE BCTYIUIEHUS B JIOTOBOpPHBIE
o0s13aTeNbeTBa ¢ (PUPMOI-OTHOTHEBKOM, a TaKKe MPEeCeUeHUs 3aKITI0UCHUS HAIOTOTUIATEIbITUKAMU
3aBeJOMO JIOKHBIX cenok [3, c. 10].

Bo wMHOrHX pOCCHMHCKMX IOPUAMYECKUX KOMIIAHUSX MPEIOCTaBIsAECTCS YCIyra <«Jblo
munkeHey» (Due Diligence), 06beM KOTOpO# peryupyeTcst TOJIbKO KITMEHTOM, TPUYEM B JIOTOBOpaXx
BCTPEUAETCs KaK HAMMCaHUE aHITIMICKUMU OyKBAaMU B PyCCKOM TEKCTE, TaK ¥ TPAHCIUTEPALIHSL.

Btopoit TtepmuH, kOoTOpBIM Oymer pa3oOpaH B Hacrosmeld crarbe - 310 good faith,
«100pOCOBEeCTHOCTEY. NI Hauama OMpeAeTUMCS C STUMOJIOTHUEH CIIOB, COCTABIISIFONIMX JTaHHOE
BBIpaKCHHE.

Hrak, cnoBo “good” mpoUCXOAHUT OT CTAPOAHIIIUHCKOTO g0d - OTIIMYHBIH, XOPOIINA; IICHHBIH;
JKeJaTeabHbIHN, OJIaroNpUsATHBIN, TOJIE3HBIN; MOJIE3HBIN, 3 PEKTUBHBIN; TpaBEAHBIN, OJar0UECTHBBIH,
JUIS  JIOAeW WM Ayl - TpaBelHbIM, OmarodecTwBBId, A00pomerenbHbIA. CIOBO HESCHOTO
MPOUCXOKIAECHUSA, BO3MOXXHO MEPBOHAYAJIBbHO O3HAuYaBIIee 'MOAXOAUT, AaJEKBaTHO", 4YTO
COOTBETCTBYET CTAPOCIABSIHCKOMY «TOICH», PyCCKOMY «TOIHBINY, TUTOBCKOMY goda «4ecThb.

Faith - Bepa. M3BectHo ¢ cepenunbr XIII B. kak Bepa, BEpHOCTh, YECTHOCTh, HCKPEHHOCT,
MPEIaHHOCTh YENIOBEKY; YECTHOCTh, MPABAMBOCTb, MPOUCXOAUT OT AaHMIO-(DPaAHI[y3CKOTO H
crapodpanirysckoro feid, foi "Bepa, yoexxnenue, 1oBepue, yBepeHHOCTh; 3a1or (XI B.), OT TaTHHCKOTO
fides "moBepue, Bepa, yBEpEHHOCTh, YOSKICHHOCTE'", OT KOpHs fidere "moBepsaTs".

Hauunas ¢ xonna XIV B. TaHHOE BhIpaXKEHUE UCTIOIB3YETCS B 3HAUCHUH "TOBEPUE K YEIOBEKY
WIM BEUIM C TOYKU 3PEHMs IPABIMBOCTH WM HAJEKHOCTH', a Takke "BEPHOCTb OJHOIO Cylpyra
npyromy". Takke B CpeAHEAHINIUMCKOM SI3bIKE U3BECTEH CMBICH "MOJ MPUCATOM", OTCIO/Ia €r0 4acToe
MCIIOJIb30BAaHUE B CPETHEBEKOBBIX aHIIMICKHUX KISITBAaX M yBepeHusix (par ma fay, cepenuna XIII B.;
bi my fay, okomo 1300 ) [1].

Konmenuu crpaBeyiiBOCTH U paBEHCTBA ObUTM MEPBOHAYAIBHO H3JIOKEHBI TUCBMEHHO B
PUMCKOM IpaBe, B cuctemMe npeTopoB. [IpeTtop ObuT KiI€pKOM, KOTOPBI BCTpeyascs ¢ rpakKIaHamH,
BBICITYIIIMBAJl UX KalloObl, pa3penian Win 3ampenan IeHCTBUsS KOHKPETHOTO CyIeOHOro Impolecca,
MPOBEPSUT YTBEPXKACHUSI W TPEACTaBIsI neio cyny. [Iperop mpuHHMManm TolbkO Te TpeOoBaHHUS,
KOTOpbIE MOTJIH OBITh BBIPAKEHBI Yepe3 TO4YHbIE (OPMYIbI, KOTOPBIX OBLIO OTPAaHHUYEHHOE
Konu4ecTBo. [ocTenenHo uncio npeTopoB yBEIMUUIIOCH - B UTOT€ HHOCTPAHHBIN MPeTop pasperan
KOH(IIUKTHI, TPUMEHSSI CBOU COOCTBCHHBIC 3aKOHBI BMECTO TPABUJ, YK€ JEHCTBOBABIIUX IS
rpaxnaad. KoHuenuus BO3MOXXHOCTH MOAAYM HCKa B JOOpPOHM COBECTH, TaKkKe H3BECTHAs Kak
I00pOCOBECTHOE CyneOHOE pa3dupaTenbCTBO, BOSHUKIA U3 3TOro npuHnuma. COoracHO JTOKTPHHE
bona fides, cynpsi TOKEH pEIINTh, YTO KaXk1asi CTOPOHA JOJKHA APYTOM.

J106pOCOBECTHOCTh B CPEHEBEKOBOM IpaBe BO3HHUKJIA HM3-32 HEOOXOAUMOCTH OOECIEUUTh
NOOpOBOJIBHOE TMOJMUCAaHNE KOHTPAKTOB M OTCYTCTBHE KaKOro-JIMOO JaBieHUS WIM Yrpo3
MPUHYKICHUS B OTHOIICHUHU y4acTBYOMUX cTopoH. Okono XII B. Takas mpakTHKa cTana OOBIYHBIM
CIIoCcOOOM BENEHUS JIEN.

Ha mporsokenun Bcero XVI B. koHmenuus J00pOCOBECTHOCTH pa3BUBANIach Kak Ha
BHYTPEHHEM, TaK M Ha MEXIyHapoIHOM ypoBHsX. HamoneoHoBckue koauduKaluu MOAYEPKHYIH
3HAYMMOCTh JIOOPOCOBECTHOCTH KaK Ba)KHOTO JJIeMEHTa (OPMHUPOBAHUsS JIOTOBOPHOTO TIPaBa,
BBIIETIUB €€ OCHOBOIIOJIATaloONIyI0 poijib. B Haimie Bpemsi KOHIENIHs JO0OPOCOBECTHOCTH ILIUPOKO
MPUMEHSIETCSI B HAIMOHANBHBIX TPABOBBIX CHCTEMax M MpH3HAHA OCHOBHBIM TNIPUHIIUIIOM B
KouBenuuu OOH o pgoroBopax MeEXIyHApOOHOW KyIUIM-TIpoJaxu ToBapoB. Kpome Toro,
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HEOOXO0IMMOCTh MOJIEPKaHUs JOOPOCOBECTHOCTH B ICJIOBBIX OTHOLICHUSAX oTMeueHa B [TpuHimmax
YHUJIPYA u IlpuHnunax eBpoIenckoro AOroBopHoro mnpaBa. ComIacHO NaHHBIM JOKYMEHTaM,
JI0OpPOCOBECTHOCTh JOJKHA MPOSBIATHCS HE TOJNBKO B TOJKOBAaHHM JOTOBOPA, HO M B MCIIOJHEHUU
camoro aoroBopa. Hanmpumep, B ct. 4.8 Ilpunuunos YHUJIPYA roBoputcs, 4TO €CJiM CTOPOHBI HE
JOTOBOPHIIUCH O CYIIECTBEHHOM YCJIOBUH, TO COOTBETCTBYIOIIEE YCIOBUE JOIKHO OBITH BKIIFOUYEHO,
YUUTHIBAs HAMEPEHHsl CTOPOH, XapakTep M LieJdb KOHTPaKTa, a Takke J0O0pOCOBECTHOCTh H
crpaBeiBoe oTHomeHue. ComlacHO MPUHIUIYY JOOPOCOBECTHOCTH, KaXKJash CTOPOHA JOTOBOpa
o0si3aHa YECTHO U CHPABEUIMBO OTHOCHUTHCS K APYrol CTOPOHE, BO3JEP)KHBAACh OT IOJIHOIO
WCTIOJIb30BaHUS TIOJIOKEHUS Ipyroi ctopoHsl. Kpome Toro, 310 Tpedyet, 4To0bl CTOPOHBI 00IIAINCH
JPYT C APYTOM OTKPBITO M YECTHO U COTPYAHUYAIH JIJIS TOCTH>KEHUSI OCHOBHOM 11€JIM KOHTpakTa [12,
c. 532].

OnHaKo y KOHIENIMH J0OPOCOBECTHOCTH €CTh PsJ] CBI3aHHBIX OIPAaHUYCHUN U TPYAHOCTEH.
OnHa U3 OCHOBHBIX MPOOJIEM 3aKII0YaeTCs B TOM, YTO Ha MPAKTHKE OBIBACT CIOXKHO OMPEICTUTH U
MPUMEHUTD 3Ty KOHIIEMIIHIO. ITO 0COOEHHO aKTyallbHO B CUTYalUsIX, CBA3aHHBIX CO CIOKHBIMU MU
TpaHCHALIMOHAJIbHBIMU ~ OINEpPAllUSIMM, KOTJIa OJHOBPEMEHHO MOTYT JEWCTBOBaTb MHOYKECTBO
MIPAaBOBBIX CUCTEM M KYJIBTYpPHBIX HOpM. [I03TOMY CylecTByeT BEpOATHOCTH TOTO, YTO KOHLIEMIIHS
I00pOCOBECTHOCTH OyAeT HCIOJb30BaHA I MOJAEPKKH IPOU3BOJIBHBIX TOJKOBAHUN WIIH
HaJIO0KEHUS MOPAJIbHBIX 00513aHHOCTEH Ha CTOPOHBI, KOTOPbIE HE MTPEyCMOTPEHBI COITIAllIEHUEM.

B poccuiickom mpase npuHLIUI 100pocoBecTHOCTH noryuni 3akperuienue B ['K (ct. 10, 307,
431,432,434 u np.), B cyneOHbIX pemeHusx. Cya nuMeeT MpaBo NPUMEHUTh JaHHBIA TPUHITUTI, €CIIH,
B YaCTHOCTH, HEOOXOIMMO MPEIOCTABUTH 3ALIUTY J0OPOCOBECTHOI CTOPOHE MITH BOCTIOIHUTD MPOOEI
B JIOTOBOPHBIX OTHOILICHUSX [2, ¢. 438, 506].

Takum oOpa3om, Mbl HaOmOAaeM Mpolecc NPOHUKHOBEHHS IMOHITUN OJHOM IpaBOBOU
CUCTEMBI B JIPYTYIO, a JUI 3TOTO IOPHCTaM, a Takxe OM3HEecMeHaM HeoOXOAMMO BEpHO MOHMMATh
KOHLIEMIIMIO JAHHOTO TEPMUHA, YTOOBI TOUHEE U KOPPEKTHEE UCII0Ib30BaTh €ro B padore.
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